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Introduction

War in Islam is allowed only to defend the faith and the faithful
from any external attack. In other words, the sole objective of war is the
protection of faith and preserving lives of the faithful. Just as the objective
is noble so should be the means to achieve it. Islam has introduced an”
prescribed the most humane rules for the conduct of an inevitable incident
such as war. The issues that are discussed in this work cover the various
rules governing the conduct of war also known as the Islamic jus in
bello, especially the immunity given to the non-combatants, i.e., women,
children, servants, wounded, sick, elderly, peasants, priests, etc and the
protection available to civilian objects, i.e., things on which civilians depend.
Under the Islamic law all the non-combatants who are given immunity
are called ‘protected persons.’ This work explains in detail the immunity
provided to non-combatants;' whether their immunity is absolute or there
exist some exceptions? What immunity is granted to the civilian objects?
Certain authors as well as organizations have attempted to present a
picture of the Islamic jus in bello as if Islam had no such rules at all.
This work attempts to answer the questions raised by the Western scholars
as well as the global non-state Islamic actors about the non-combatant
immunity in Islam. This work does not discuss rules governing the causes
of war in Islam or the Islamic jus ad bellum. Other questions that are
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related to this discussion are explained along the way. Eefforts have
been made to mention the rules of Islamic jus in bello from their original
sources, i.e., the Qur’an, the Sunnah, [jma‘ (where available), and analogy.
The conduct of the holy Prophet (&) and his successors (their siyar)
before, during and after the war is given special attention. Moreover,
care has been taken to quote the opinions of /mams (founding jurists of
schools of thoughts) from their original and primary treatises where
available. However, when original sources are not found then, secondaiy
sources are consulted. This research reveals that less care has been
exercised in transmitting the opinions of leading /mdms by the fugha’
(jurists) of other schools of thought. In cases of conflict, in such situations,
we have relied on the original work of the concerned particular school
of thought. Below an attempt has been made to explain the questions
posed in the introduction.

Non-combatant Immunity in the Qur’an

The Islamic law makes a distinction between the combatants
(those who do indulge in fighting) and non-combatants (those who do
not fight) and allows fighting with the former and protection to the
latter. For the proofs of the protection of non-combatants we shall first
look into the Qur’én, to be followed by the Sunnah of the Prophet (£7)
and the conduct of his successors. The Holy Qur’an says: Fight in
the cause of Allah those who fight you but do not transgress limits; for
Allah loveth not transgressors.? Since this verse is the most significant
in the discussion about the conduct of war therefore it needs a detailed
discussion. The Muslim scholars differ in their interpretation of the above

VErSE.

1. According to al-Rabi* b. Kesam al-Kifi (d. 64/684) this verse
(II:190) is superseded by [X:5 and IX:36, that is, “But when the forbidden
months are past then fight and slay the pagans wherever ye find them
and seize them, beleaguer them and lie in wait for them in every stratagem
(of war); but if they repent and establish regular prayers and practise
regular charity then open the way for them: for Allah is Oft-Forgiving
Most Merciful.” “... and fight the pagans all together as they fight you
all together.”™ :
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2. According to the second interpretation, the above verse is not
superseded and that the Muslims should not attack first as this would be
i‘tida’ (transgression) mentioned in the verse. They consider verse [X:1, 5
and IX:36 to be for those infidels who broke their covenants with the
Muslims and waged war against them. This is the opinion of the
most reliable commentators among the Safabah (Companions of the
Prophet [££]) such as ‘Abd Allah b. ‘Abbis (d.68/687) and ibi‘dn
(followers of the Sahdbah) such as “‘Umar b. “‘Abd al-*Aziz (d. 101/719)
and Mujahid b. Jabr Mawla (d. 103/721). They opined that ‘those who
wage war against you’ in the verse means those who participate in the
war against you. That is, do not fight women, children and elderly.* They
argue that the verse prohibits the Muslims from attacking those who are
not capable of fighting and defending themselves such as children, women,
elderly, monks, and the like. Because the verbal noun of the Arabic word
gatala (fighting) on the pattern of fa'ald the verbal noun of which is
mufa'‘ala can only happen if there are two or more people to fight.
Whereas women, children, monks, elderly, peasants, servants etc cannot
fight, therefore, they are exempted and cannot be fought with. Moreover,
they argue that this point is supported by many ahddith that prohibit their
killing,

3.  According to another interpretation the verses of chapter
nine (al-Tawbah — Repentance) are absolute whereas those of chapter
two (The Cow) are conditional because the later mentioned the cause
(‘illah) of war whereas the former did not mention it. They argue
that the prohibition of i ‘tidd’ means that the Muslims should not fight
those who do not fight them. This is the opinion of Abii Muhammad
Sa‘id b. Jubayr (d. 95/713) and Abi al-‘Aliya Rafi* b. Mehran
(d. 93/711).

4,  According to Mugatil b. Sulaymén (d. 149/767), it means
that the Muslims should not attack first. Many of the interpreters of
the Holy Qur’dn from Arabic into English have given the Arabic
word i'tida’ the meaning of aggression.® According to Muhammad
Abdel Haleem the “Arabic command /d ta‘tadi is so general that
commentators have agreed that it includes prohibition of starting
hostilities, fighting non-combatants, disproportionate response to aggression,

etc.”™’
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5. According to al-Hassan al-Basti (d. 346/957) the verse prohibits
mutilation, exceeding the limits besides prohibiting the killing of women,
children, elderly, monks and the like.

6. Ibn ‘Abbas reports that the meaning of the verse ‘and don’t
transgress’ is that ‘don’t kill women and children and elderly.” This is the
best opinion as this verse (I1:190) can never be superseded because it
not only mentions the cause(s) of war (jus ad bellum) but also the
conduct of war in Islam (jus in bello). Those who hold the opinion that
it is superseded have not given proper thought to the Qur’anic scheme
of jihdd as well as its abrogation. Is it possible that the first part of the
verse (the jus ad bellum is superseded) as is the opinion of Mufti Taqi
Usmani and his father Mufti Muhammad Shafi®, while the second part
(the jus in bello) is not superseded?® Moreover, this is the only verse
which mentions the kind of jihdd on which there is consensus (jma’),
that is, jikad in self-defence and in the defence of faith. It should be
remembered that anything on which there is ijma’ (consensus) among
the mujtahidin cannot be superseded.’ I have explained elsewhere that
the theory of the development of Qur’anic concept of jihad in four
stages is not sustainable'® because it would mean that more than 100
verses of the Holy Qur’an are superseded; that the permanent relationship
between the Muslims and the non-Muslims are hostile; that permanent
peace treaties cannot be signed between the Muslims and the non-
Muslims; and the wars of the Prophet (&) were offensive (which is
historically not true)."!

7. According to Muhammad b. al-Hasan al-Shaybani1 (d. 189/
804) the women, children, elderly and the like cannot be killed in war
because of the above verse (I:190) and because the Muslim army has
to fight only the combatants.'?

In a nutshell the verse (I1:190) has two meanings: firstly, that fighting
is confined to those who fight the Muslims and attack them first and that
the Muslims should not initiate hostilities and secondly, only those who
fight with Muslims should be targeted whereas those who do not participate
in war, that is, the women, children, monks, elderly, maimed, sick and the
like should not be fought with."” They lose their immunity if they participate
in hostilities. This is explained in detail below. In other words, this is what
is described as the principle of distinction (to use the IHL parlance).
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Non-Combatant Immunity in the Sunnah*

There are many Traditions of the Prophet (&) regarding the
prohibition of the killing of women and children. In one Tradition the
i’rophet (£5) is reported to have said, “Don’t kill women and children.”"*
Ibn ‘Abbas reports that the Prophet (&) prohibited the killing of women
and children.'s ‘Abdullah b. ‘Umar (d. 73/692) reports that in one of the
battles of the Prophet (££) he saw the body of a slain woman on which
he prohibited the killing of women and children."” This hadith is also
reported by Abil ‘Ubayd al-Qasim b. Salam (d. 226/837) in his Kitdb al-
Amwadl (The Book of Revenue)." There is an addition in some reports
that she certainly could not have been fighting.' In another report about
the same incident it is mentioned that when he saw the slain woman he
asked as to who killed her and was told that Khalid b. Walid (who was
commanding one part of the army) was responsible for this. On hearing
this he dispatched a Companion to tell Khilid b. al-Walid never, never
to kill a woman and a servant.”

This hadith is very important for it mentions the prohibition of
killing of servants. The Arabic word ‘asif (pl. ‘usafa’) means servant.!
By analogy all those employees, such as those working in factories,
doctors taking care of the wounded and sick soldiers, as well as those
in a similar position cannot be killed because they come under the meaning
of ‘usafd’ (servants).?

In another hadith, the Prophet (&) is reported to have said, “Fight
and do not exceed the limits and be not unfaithful and do not mutilate
bodies and do not kill children.”® In addition, the Prophet (&%) instructed
the Muslim troops despatched against the advancing Byzantine army and

said:

In avenging the injuries inflicted upon us molest not the harmless
inmates of domestic seclusion; spare the weakness of the female
sex; injure not the infants at the breast or those who are ill in bed.
Refrain from demolishing the houses of the unresisting inhabitants;
destroy not the means of their subsistence, nor their fruit-trees and

touch not the palm.*

Similarly religious persons are not to be killed as reported by
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Ibn ‘Abbas that whenever the Prophet (&) dispatched his army he
instructed them not to kill religious people.” Imdm Abi Bakr Muhammad
b. Ahmad al-Sarakhsi (d. 490/1097) — the leading Hanafl scholar, whiie
mentioning that priests can be killed in the battlefield, says, “[A]nd killing
is to repel fighting.”* Shaybani argues that those priests and visitors in
mountains who do not mix up with people are not killed.”” Moreover, the
killing of elderly is prohibited according to the majority of the Muslim
jurists (if they do not advise the enemy regarding war)* because as
reported by Anas,the Prophet (&%) has said to his dispatching army, “Go
in the name of Allah, adhering to the community to the messenger of
Allah, do not kill any old and weak person or any children or any women.”?
Moreover, it is also mentioned by Shaybani in his treatise that whenever
the Prophet (£5) dispatched his army he instructed them and said, inter
alia, “... Do not break your pledge, and do not mutilate (bodies) and do
not kill the children and women and elderly.”™® In another report the
Prophet (£) has said: “Go in the name of Allah; fight in the path of
Allah (with) those who disbelieve; do not commit perfidy and do nut
break your pledge;* and do not mutilate (bodies); and do not kill the
women and children and priests.™!

The crux of the matter seems to be that those persons who cannot
fight because of their disability, such as the blind, have immunity from
killing. Such persons are treated just like children and women.

The instructions given by Abi Bakr ‘Abd Allah b. Abi Quhifah
(d. 13/634) — the first Khalifah (successor) of the Prophet (£5), are
very important in this regard and should be quoted in full. When he was
sending his army to Syria headed by Yazid b. Abi Sufyan (d. 18/693),
he told them the following:

I enjoin upon you ten instructions. Remember them: do not embezzle.
Do not cheat. Do not breach trust. Do not mutilate the dead, nor
to slay the elderly, women, and children. Do not inundate a date-
palm nor burn it. Do not cut down a fruit tree, nor to kill cattle
unless they were needed for food. Don’t destroy any building. May
be, you will pass by people who have secluded themselves in
convents; leave them and do not interfere in what they do.*?

*Pledge means pledge of peace givent to any of the opponents or combatants.
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These instructions were never specific to that particular army and
that particular occasion because similar instructions were given by the
Prophet (££) on many occasions before. Moreover, similar instructions
were given by ‘Umar b. al-Khattab (d. 24/644),7 “‘Uthman b. ‘Affin
(d. 36/656) and “Ali b. Abi Talib (d. 40/661).** In addition, the farmers and
businessmen are not to be killed.*® ‘Umar b. al-Khattab is reported to
have said regarding farmers, “[B]e scared of Allah regarding the farmers.
Do not kill them till they fight you.”® Abi Bakr al-Bayhaqi (d.458/1065)
mentions on the authority of Jabir b. ‘Abd Allah al-Ansari (d. 114/732)
who said that the Companions of the Apostle (&) did not kill infidel
businessmen. These instructions must prevail over the opinions of jurists
and their interpretations.”

Shaybini lays down the rule of distinction regarding the non-
combatant -immum'ty in his Kitdb al-Siyar al-Kabir and says, “only the
combatants from among them [the enemy] are killed not those who do
not fight.”*® Before giving the principle of distinction he explains in detail
the cause of war and who should be killed in war and who are protected.
He says,

It is not allowed to kill the women of ahl al-harb (those with
whom the war is going on), the children, the mentally retarded, nor
the aged because Allah says (in the Holy Qur’an) ‘and fight in the
path of Allah those who fight with you’ and these cannot fight and
when the Prophet (£5) saw the slain woman, he pointed to this by
his words, ‘she was not capable of fighting; go and tell Khalid
‘never, never to kill (any) woman and servant.®

He further argues that, “infidelity [per se] cven if it is the biggest
of all sins; it is between the individual and his Lord, the Exalted, and the
punishment of this sin [that is, infidelity] is delaycd to the day of reward
[Qiyamah].”*® He, therefore, asserts that if anyone of those who are
protected persons fight in a war, then they can be killed.!

Abil Yisuf Ya‘qib b. Ibrahim (d.183/798) mentions that all the
above protected persons, especially the women, the children, the aged,
and the priests shall not be killed.*?

Abt Bakr b. Mas‘id al-Kasani (d. 587/1191) argues, “Anyone who
is not a combatant, his killing is prohibited, unless he actually takes part
in hostility, or advises about war or encourages others or does something
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similar.”* Thus, the cause of the killing of combatants is their participation
in war, therefore, those who do not fight they are not killed. The ratio
legis of killing in war can be extended to all those civilians who do not
fight so that they should not be killed. Thus, those of the enemy, who
were not actual combatants — children, women, monks, hermits, the aged

and the infirm, the maimed, and the like, had nothing to fear from the -

Muslim soldiery."

Bosworth Smith while commenting on the instructions of Ab{i Bakr

states that these humane precepts served like a code of laws of war
during the career of the Mohammadan conquest.** According to George
Finlay the moral tone adopted by the Caliph Abd Bakr, in his instructions,
to the Syrian army, was so unlike the principles of the Roman government
[of that time], that it must have commanded profound attention from a

subject people ... such a proclamation announced to the Jews and -

Christians’ sentiments of justice and principles of tolerance which neither

Roman Emperors nor orthodox bishops had ever adopted as the rules of .

their conduct.*
Opinions of Classical Muslims Juirsts

The opinions of some classical jurists are mentioned above but
there are others classical scholars whose views are germane to this
discussion. According to the majority of the classical Sunni Muslim jurists,
as well as the Imamiyyah and Zaydiyyah, only combatants can be killed.
This view is supported by Abii Hanifah al-Nu‘min b. Thabit (d. 150/
767), Malik b. Anas (d. 179/795), and Ahmad b. Hanbal (d. 241/855).

Imdm Muhammad b. Idris al-Shafi‘t (d. 204/ 820) has also supported

this view in one of his opinions.” According to Imadm Mailik and Imim

Abl ‘Abd al-Rahman al-Awza‘i (d. 157/774), the women and children shall -

not be killed under any circumstances so much so that if they are used
by the enemy as shield they shall never be hit with arrows and shall not
be burnt.”® According to the Zahiri (literal) school, Hasan b. al-Mundhir
(d.309/921) and Shafi‘l (in one of his two opinions), all the non-
combatants except women and children can be killed. Abd Muhammad
‘Al b. Abmad b. Hazm (d. 456/1064) argues that all the combatants and
non-combatants other than women and children can be killed because of
the Qur’anic verse, “... fight and slay the pagans wherever ye find

L
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them..”® For Ibn Hazm all the ahddith regarding non-combatant immunity
except women and children are not authentic.” Moreover, he rejects
(giyas) analogy whereas jamhore (the majority of scholars), do accept
it as a method of interpretation. Today since all states have organized
armies, therefore, all civilians male and female are presumed not to take
part in actual combat.

A question may be asked as to why civilians or non-combatants are
not mentioned specifically by either the Prophet (&%) or his successors.
The reason is probably that at the time of the Prophet (££), battles were
fought among tribes or groups within limited areas. War at that time,
being an exercise in group solidarity, all able-bodied men (from both
sides) used to participate in it. Later on large states were involved in
war. All the Muslim men were not fighting with the enemy. The newly
conquered land was left to its owners and a land-tax, the kharaj, was
levied on the land. The Prophet (£%) imposed jizyah and khardj on the
persons and land of the tribe of Hawazin respectively. The kharaj was
spent on the welfare of the army.®' ‘Umar b. al-Khattab did the same
thing in Iraq. Since the cause of the killing of combatants is their
participation in war, therefore, those who do not fight they are not killed.
Thus, in the very beginning of Islamic history every adult Muslim male
had to participate in war except those who were specifically exempted
from killing (because of their non-participation in war) but latter on only
the organized army had to do this job and not every adult Muslim.

Is Non-Combatant Immunity Absolute?

The question is whether the non-combatant, immunity is absolute or
are there some exceptions. The answer is that it is not absolute and there
are three exceptions in which they may lose their immunity: First, if they
participate in hostilities; secondly, if they are killed unintentionally; and

finally, if they are used as a shield by the enemy.

Participation in War

In the first situation, as is already mentioned, the cause of their
immunity is their non-participation in any hostile activity. The Prophet (&)
while condemning the killing of a woman in the battle of Hunayn is
reported to have said that she was nat capable of fighting. It means that
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had she participated in hostile activity then her killing would have been
Jjustified.* According to Imidm Nawawi, “Muslim jurists are unanimous
about the prohibition of killing of women and children when they do not
fight. But if they fight, then according to the overwhelming majority of
Jurists, they may be killed.”” On another occasion the Prophet (£5) did
not condemn the killing of a woman from Bani Qurayzah who "
had attacked Khallad b. Suwayd (d. 5/627).5* Similarly Zubayr b. Bata
(d. 5/627) was killed although he was blind because he came to fight the
Muslims in the battle of Ahzib (Trench 5 H.).** In addition one of the
detachments sent by the Prophet () in Hunayn was headed by Abi
‘Amir al-Ash‘ari (d.8/629) which killed Darid b. al-Thamma (d. 8/630)%
who was famous for bravery and fighting and was also an excellent
poet. He fought more than one hundred wars in his life and was never
defeated but was killed in the battle of Hunayn.’” Although he was very -
old yet he was planning war strategy for them.s Thus, if the cause is
found they could be killed because “what becomes lawful for a reason .
becomes unlawful when that reason disappears.”®

What about the hiadith which says, “Kill elderly polytheists and leave
out their children.” However, this hadith is not authentic and secondly,
the Arabic word shaykh means a person who is capable of fighting.5

Unintentional Killing of Civilians

In the second situation in which the non-combatants could be killed or
harmed is where such killing is unintentional. In Islam the loss of civilian
life must be avoided as far as possible while attacking the combatants and
other military objects. However, if attacks on the military objects become
impossible without the loss of civilian life then the principle of proportionality
will apply and the civilians might be killed without intention. This is inferred
from the saying of the Prophet (£%) who, while referring to attacks at
night resulting in collateral damage to women and especially children
thereto stated that, “they are from them.” This hadith is narrated by
al-Sa‘ab b. Jasama and is reported by Sahih Bukhari,® Abit Dawid,s
Ibn Hajar,® and Shaukani.®* However, the hadith is a debatable one.
John Kelsay believes that the fadith allows the intentional killing of
women and children in war.®® However, this hadith does not allow their
killing intentionally as is very clear from the very words of the questioner
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that, “killing (of women and children) occurs without intention ....” It is
true that they (women and children) are infidels but their killing, if happuns
during attacks at night and where they could not be differentiated from
the combatants, can never be considered intentional. The Prophet (&) is
reported by Aswad b. Sari‘ (d. 42/662) to have said, “Don’t kill children
in war”, the Companion asked, “O Apostle of God (&), but they are
the children of pagans.” He replied, “Aren’t the pious of you the children
of pagans.” Imam Ahmad b. Hanbal (d. 241/855) points out that “the
enemy can be attacked at night ... (but) if someone objects to it by
saying that the Apostle of God (&%) has prohibited the killing of women
and children, our reply is that it is about to kill them intentionally ... (that
is, he has prohibited their intentional killing). But if their killing is intended
then the answer is no!” That is, the answer is no.®’ Ibn Hajr explains the
words, ‘they are from them’, that is, in such a situation the combatants and
non-combatants are similar ... . It simply means that if it is impossible
to get to their fathers without harming their children then they could be
harmed or killed to get at their fathers.®® Abli Dawid mentions on the
authority of Muhammad b. Shihdb al-Zuhri (d. 124/741) that at the end
of this hadith thereafter the Prophet (£%) prohibited the killing of women
and children. Ibn Hajr states that this view (of total prohibition) is supported
by the emphasis of the Prophet (£8) in the battle of Hunayn in the
8th A.H. He argues that the hadith ‘they are from them’, is superseded.
This was the reason why Awzi‘l held the view that the ajiadith about
the general prohibition on the killing of women and children have
superseded the hadith about attacks at night.” This hadith (they are
from them) is in harmony with atfacks at night and the principle of
distinction as well as the general principles of Islamic law such as
‘necessity renders the prohibited legal’” and ‘committing the lesser evil.’

Protocol I of 1977 Additional to the Geneva Convention of
12 August 1949 mentions that “states shall take all feasible precautions ...
with a view to avoiding loss of civilian objects.”” Moreover, nations shall
refrain from any attack that may be expected to cause incidental loss of
civilian life ... that would be excessive in relation to the concrete and
direct military advantage anticipated.” This is an application of the doctrine
of necessity on the one hand and proportionality on the other. Both of
them are in accord with the Islamic law.

Professor Kelsay argues that infidel children “are the legitimate
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targets of other types of force, e.g. enslavement.” This is not correct.
The only time women and children were enslaved was the incident of
Banti Qurayzah. However, it must be remembered that their punishment
was the result of arbitration between them and the Prophet (££) and that
they had chosen Sa‘d b. Mu‘adh as arbitrator themselves who had
punished them according to the Jewish law.” A single incident which
was an arbitration award cannot be made a general rule as I have noted
elsewhere.™ According to Abii ‘Ubayd, Arab women and children were
never enslaved in the time of the Prophet (££) as his practice regarding
the women and children of Hawazin shows. ‘Umar (R.A.), the second
Caliph, followed this tradition and returned the women and children of
idolaters free to their relatives and uttered his famous saying, “An Arab
shall not be enslaved.”?

Kelsay quotes a solitary opinion of Imam Shafi‘T in which he opines
that polytheist women should be distinguished from the Jewish and
Christians and that the former should be killed if they refuse to accept
Islam. On the one hand Kelsay attributes it to Imam Shafii while on ths
other hand he refers in his footnote to Ibn Rushd’s (d. 1198/ 1783) book
Bidayah al-Mujtahid without mentioning the page number. His reference
is to the translation of the chapter on jihdd by Rudolph Peter who
renamed it as Jikdd in Medieval and Modern Islam, published in
Leiden, in 1977. However, Ibn Rushd’s book does not contain what is
attributed to him and to Imdm al-Shafi<i. Kelsay goes one step further
and says, “Muslim jurists writing about the immunity of women and
children have in mind the situation of captivity; in battle, they assume’
women and children may be killed.” He seems very disingenuous because
he must have seen what Ibn Rushd says about this issue who mentions
that Muslim jurists are unanimous that women and children should not be
killed as long as they do not fight.”” The above opinion of Imam Shafi‘i
is mentioned only by al-Mawardi (d. 450/105 8)™ but this is not the true
position of al-Shafi‘T because he himself mentions in his book ai-Umm
that women and children are immune but if they somehow get killed
then their killers are not liable to blood money.” Even if his opinion is
true it can still be unacceptable because of the general prohibition on
their killing imposed by the Prophet (£5).

According to Tasseron the prohibition against harming the non-
combatants in the classical legal works “[I]s usually based on the personal
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judgment of the jurist, or on a few sayings (ahdadith) going back to the
Prophet (&%) and the first two caliphs, Abl Bakr and ‘Umar (R.A.).
Only rarely is an attempt made to justify these sayings rationally " He
further argues that any non-combatant, “although protected to a certain
extent, does not in fact have immunity (‘ismah) and is not considered to
be a ‘soul whom Allah has forbidden to kil He concludes that the
terminology used by Muslim jurists for protecting the non-combatants such
as “those who are not allowed to kill,” “one who should not be aimed at,”
“one whose blood is not to be split,” and “one who should not be killed”,
convey a “weaker prohibition than that expressed by the root fi-r-m.” “It
appears,” argues Taasseron, “therefore, that ‘non-combatants’ — the
infidels who may not be harmed — cannot be considered to have real
immunity that protects them from harm.”"

Tasseron’s arguments cannot be accepted for various reasons. First,
any student of the Islamic law knows that if the words of a Prophetic
saying are clear and unambiguous, then neither any interpretation nor
justification is needed by any jurist. Believers consider any saying of the
Prophet (&), which is revelation from God, to be justified even if it
apparently seems to be otherwise. Secondly, the personal judgments of
jurists regarding the non-combatant immunity are rare In general, as ‘
explained above, the jurists have extended the cause of killing — fighting —
to all those individuals who are not capable of fighting. Thirdly, the classical
jurists usually cite precedents from the time of the Prophet (&) and his
four Caliphs because that was the golden period of Islam. Fourthly, he
seems very disingenuous because he himself quotes in his footnote four
books in which the Muslim jurists have mentioned the word yuharram
to denote the prohibition against killing of the non-combatants.®’ In addition,
the Prophet (£5) has prohibited the killing of women and servants in the
strongest possible words, la tagtullamna dhuriyyatan wa la ‘asifan.

Let us discuss another situation regarding the indirect and
unintentional killing of civilians. In this situation combatants are besieged
along with civilians and water and food supplies are cut off to force them
to surrender or die. The Shari'ah allows that combatants may be besieged
and their supplies cut off if there is no other way to force them to
surrender. In such a situation the commander has to apply the principle
of proportionality discussed earlier." This situation is similar to the one
in which civilians could be harmed as collateral damage but their killing
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is not intended. However, it is not allowed to besiege the civilian population
per se. Article 55 of Protocol I says the same.

Another way of unintentional and indirect harm to the civilians is
killing the enemy combatants (who have some civilians among them) by
fire. Although the jurists are split on the issue: only the Hanafi school of
thought allows this.

Using Civilians as Human Shield

Another situation of unintentional and indirect harm to the civilians
is the situation where the women and children are used as a human shield
by the enemy to avoid attacks on their military objects or themselves. Are
the Muslim soldiers allowed to attack the enemy in such a situation?
Shaybani has put this question to Imam Abdi Hanifah with the addition
that if the children be those of Muslims could the enemy be attacked
with arrows and catapults? He reports that Abi Hanifah said, “Yes,
however, the enemy shall be aimed at and not the children, According
to Muslim jurists enemy could be attacked even if Muslim women, children
or other detainees are used as*human shields, then if attack was the only
solution to overpower the enemy.” However, according to Imam Malik
and Awza'T attack on the enemy in such a situation is illegal because
according to them the immunity of women and children is absolute.

An interesting question is whether the civilians can be killed in
retaliation. The answer is no because the Qur’an says, “If then anyone
transgresses the prohibition against you transgress ye likewise against
him.” Thus the killing of enemy’s women and children would be killing
the innocent whose killing is prohibited. According to Muhammad b.
Ahmad al-Qurtubi (d. 671/1272) — the great commentator of the Holy
Qur’an, if someone has wronged you then your wrong to him should not
extend (it) to his parents, sons or relatives.® This is why retribution is
allowed from the accused only. Moreover, Allah has prohibited their
killing in (I11:190) and there are many ahddith to this effect. In addition
there is strict prohibition on their killing intentionally whereas killing them
in reprisal would be intentional, therefore, it is prohibited.

Al-Qa‘idah (Qaeda) — the global radical terrorist organization, justifies
the killing of innocent civilians in war, in its communique issued after the
horrendous attacks of 9/11, the group laid down its own bizarre rules of
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fighting. It allows the killing of enemy civilians in reciprocity and because
the civilians vote for the [US] government — regarded by them as a
legitimate target.”’ The principle of reciprocity, however, does not allow
any prohibited act, such as the killing of civilians. The second rule invented
by al-Qa‘idah is what we have described and rejected earlier, that is, the
rule of absolute destruction.

Some commentators argue that the reason why the non-Muslim
women, children and other non-combatants are not killed, is to protect the
rights of the Muslims to profit from them, and these rules are not induced by
notions of justice. In other words, the rules of Islamic jus in bello as
expounded by the Muslim fughd do not focus on abstract notions of
fairness and justice in dealing with the non-Muslims. According to James
Johnson, “The reason given in the text is not that these [non-combatants]
have rights of their own to be spared harm, rights derived either from
nature or from considerations of fairness or justice, but rather that they
are potentially of value to the Muslims.” This, statement is very unfair.

This statement seems to be based on the attitude of the Hanafi
scholars towards the non-combatants. However, as we have discussed
above, the enslavement of non-combatants has been prohibited by ‘Umar b.
al-Khattdb and the later conduct of the Caliphs have been not to enslave
any enemy person. Secondly, is there any benefit to Muslims in enslaving
the insane, crippled, hermit, elderly, blind and so on? The obvious answer
to the question is, no. Moreover, according to the Muslim fugha ' the non-
combatants do not have to pay jizyah. Khaled Abou El Fadl argues that
“[T]his seems to indicate that the prohibition against the killing of certain
categories of individuals is a broad and principled imperative.”* Thirdly,
although there is benefit for the Muslims to release the POWs free (aman),
yet this is the option available to the fmam. Such POWs, if released,
would provide substantial aid to the non-Muslims! Fourthly, the prohibition
of treachery, perfidy, mutilation, torture, and all other acts prohibited in
war are because of fairness and justice to the enemy in war. Fifthly,
Islam prohibits the indm from breaching the treaty without duly informing
the other side of the same.®® The Qur’an says, “If thou fearest ireachery
from any group throw back (their covenant) to them (so as to be) on
equal terms: for Allah loveth not the treacherous.” The story of Amir
Mu‘awiyah who was preparing to dispatch his army against the Romans
without sending them a notice of termination of the peace treaty but
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abandoning the plan on the intervention of ‘Amr b. ‘Anbasah is not only
an example of absolute justice to the opponents but rather a redefinition
of justice in the sense that enemy’s rights are safeguarded.”® Finally,
there is confession by Johnson himself who says that certain rules adopted
by the classical jurists seem to be pure acts “of moderation outside
considerations of benefit.”"’

Last but not the least issue in this discussion is the status of nuclear
weapons and WMDs (weapons of mass destruction). Is their use allowed
in the Islamic law? It is reported by the fugaha’ as well as historians that
it is allowed to target the enemy with mangonels because the Prophet (££)
used mangonel* when he besieged Ta’if. However, as I have discussed
elsewhere, this report is of doubtful authority.®® A relevant issue for our
times in this context is the status of nuclear weapons and WMDs from
an Islamic law perspective. Given the principles of necessity, proportionality
and distinction discussed in this work the use of nuclear weapons and
WMDs is totally prohibited in the Islamic jus in bello because their use will
undermine the principle of distinction in particular. These weapons cannot be
used in retaliation either because the Islamic law puts restrictions regarding
the use of the principle of reciprocity and does not allow any prohibited
act to become lawful even in retaliation. As mentioned above, the killing
of enemy’s women and children are not allowed in retaliation either.
Thus, what is prohibited ab initio remains prohibited and the principles
of necessity, proportionality and reciprocity do not render it legal.

To sum up this discussion the Muslim jurists are unanimous that the
non-combatants, especially women and children shall not be killed, however,
this is not absolute as they could be killed (1) if they participate in war,
and (2) unintentionally, if they cannot be distinguished from the combatants
but they shall never be aimed at.

The Protection of Civilian Objects in the Islamiec Law

The attack or destruction of foodstuffs, agricultural areas, livestock
and other objects indispensable for the survival of civilians, is prohibited

* Qastalani (Mawdhib li duniyd, Ur. Karachi, n.d., pp. 556-557) refers to it as
the first use of mangonel in Islamic history. Ibn Ishdaq (Guillaume, p. 589) does not
refer to any mangonel but mentions use of a dubir (a sort of testudo, or cover of
shields) for approaching the walls of the fort of Taif by the Muslim warriors — Ed.

-
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in Islam. The instructions of Abii Bakr discussed earlier include inter
alia, “do not inundate palm-trees, do not burn cultivation, do not cut
down fruit-trees, do not devastate a building ...”.*” These instructions
clearly prohibit destruction of civilian objects. They also include prohibition
of destroying any building let alone a cultural building. Since the Arabic
word ‘gmir (building) is general, that is, common noun, it includes cultural
as well as other buildings.® Moreover, this would be considered some
kind of fasdd (mischief) on earth which is strictly prohibited by Allah
Who says, “... and do no evil nor mischief on the (face of the) earth”.'"'
In addition fasdd is the work of hypocrites. Allah says, “And once he
turns back, he runs about in the earth trying to spread disorder therein
and to destroy the tillage and the stock; and Allah does not like disorder.”'®?

According to Shaybani, “Muslims can take away enemy’s cows,
goats, and other property, or they may leave it because these (things) do
not strengthen the enemy to fight (the Muslims).””'® Imam Sarakhs,
while commenting on this text adds that “it is condemnable to leave the
weapons or the mules (al-silah wa al-kira®) if the Muslim army seized
them because leaving them behind would mean that the enemy could use
them again against the Muslims.”'™ He uses the Arabic word wkrahu
which means ‘condemnable.’ Both Shaybani as well as his commentator
never mentioned that anything that the Muslims cannot take away must
be destroyed. This is what is attributed to AbQ Hanifah and his disciples
by Imim Shafi‘, and Ibn Jarir al-Tabari, which is reproduced by Khaddiiri
and others as is explained below. Imdm Shafi‘i mentions in his Kitab
al-Umm that if the “Muslims took under their control booty comprising
of property or goats which they could not take away with them; they
should slaughter the goats and burn the property and the meat of goats
so that the infidels should not benefit from them.”!'** It may be noted that
property in this context (that could be taken away by the Muslims) such
as goats (but could not be removed), is of course, moveable property and
not immoveable, especially fixtures. Imam Abd Ja‘far Muhammad b.
Jarir al-Tabari (d. 310/923) in his Ikhtilaf al-Fuqahd’, has gone one
step further than Shafi‘i by mentioning that according to Aba Hanifah
and his colleagues, “everything that the mujahidin cannot bring under
their control must be destroyed, including the houses, churches, trees,
flocks and herds.”'® The words ‘everything’ and the destruction of
‘houses, churches, trees, flocks and herds’ are added to by Tabarl.



Hamdard Islamicus 24 Vol. XXXIV, No. 4

There is self-contradiction in this quote as well. On the one hand it talks
of property that could be brought under control by the mujahidin, which
would obviously mean, moveable property to the exclusion of houses and
churches. In other words, what can be moved to the territory of the
Muslims cannot include ‘houses and churches’ because these things are
immoveable. The above quote is, therefore, self-contradictory apart from
being totally contrary to the Hanafi doctrine.

To prove that what is attributed to Abl Hanifah and his disciples
is not true according to Ibn Jarir al-Tabari as well, we will give the text
of the treaty between ‘Umar — the 2nd successor of the Prophet (£5)
and the people of Quds (Jerusalem) as quoted by Tabari himself in his
Tarikh al-Ummam wa al-Mulik. The text of the treaty says:

He gave protection to their persons, properties, churches, crosses,
to the accused and the acquitted and everyone of them; and that
their churches would neither be destroyed nor damaged nor any
premises [from their churches] or the cross [be destroyed or
damaged] neither would anything be taken from their properties nor
would they be coerced [because] off their religion and none of
them would be harmed.'”

What Tabari could have done is to mention that whatever opinion
from whosoever he is quoting is right or wrong because of what he knew
was the position of Islamic jus in bello. It seems that Tabarl was less
careful in transmitting the opinions of /mams of other schools of thought,
especially the 4finaf. However, it is difficult to know whether it was
done intentionally or because of mistake. The finding of this investigation
is that TabarT should be quoted with caution.* As mentioned above, this
is not the position of Abli Yiisuf and Shaybéni — the two top disciples
of Abili Hanifah as stated by them in their own books.

Today the Muslim states are under their treaty obligations especially
Article 53 of Protocol I of 1977 and it is, therefore, prohibited for them
to carry out any act of hostility directed against historic monuments,
works of art or places of worships. Thus, the Geneva Conventions of

*A striking example is of the author of the Hiddyah, who stated that it is reported
that in the Maliki figh mut‘ah marriage is regarded as legal. On this very basis Akbar’s
more than four (actually so far discovered 16) marriages were legalized. See ‘Abdul
Qadir Badaoni, Muntakhab al-Tawdarikh, Persian ed., Calcutta, 1815, vol. II, p. 210; see
also the Hiddyvah, Arabic, Karachi, n.d., pp. 312-313 - Ed.
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1949 and its Additional Protocols of 1977 have strengthened the obligations
of the Muslim states to respect historical and cultural objects.

Some jurists consider the incident of cutting or burning some trees
of Banii Nadir'® by the Prophet (£)'® to be a general rule during
warfare. However, this is not true because of the instructions of Abi
Bakr, ‘Al (R.A.) and other successors as quoted above. According to
Imam Tabari the prohibition is probably about intentional cutting of trees
not the damage done during warfare itself. However, the instructions are
asking soldiers to avoid it during the war. Similarly the Prophet (£) did
not cut off any date tree or other tree belonging to his enemies in
Khyber* (Khaybar).'"®

The Muslim jurists argue that both sides to the war could agree to
protect special places or objects. Shaybani has mentioned many such
cases in his Kitab al-Siyar al-Kabir.'"! Thus, civilians seem to be in the
spotlight when we talk of the principles of necessity (necessity renders
prohibited things legal)''? and proportionality (committing the lesser evil).'"

The Protection of Wounded, Sick and the Like

We have concluded above that civilians who do not participate in
war are immune but what about the wounded, the sick and other enemy
disabled soldiers who are not capable to fight any more or who are in
peril at sea as shipwrecked! (to borrow the ITHL terminology). On
conquering Malkah the Prophet () did not harm any person or his/her
property. Afterwards he ordered an announcer to announce that, “wounded
shall not be killed, mudbir (anyone who turns his back and runs away
from fighting) shall not be chased, prisoner shall not be killed, and
whosoever shuts his door shall be immune.”**!'"* Killing such people
would amount to torture which is strictly prohibited in Islam. There is
also a Prophetic saying that, “Verily God will punish those who torture other
people in this world.”"'s This fhadith prohibits the torturing of people at
all times, that is, war and peace alike regardless of the fact whether the
victims are the Muslims or the non-Muslims. Moreover, we may use
analogy in the case of wounded, sick and other disabled enemy soldiers.

*Khyber is the Anglicised version — Ed.
**The conditions were announced through Abfi Sufiyan who had just
converted to Islam. As he had become Muslim his house was also declared as a place

of aman (peace) - Ed.
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As they become non-combatant which implies that they are not legitimate
targets any more owing to their incapacity to take any further part in the
war, therefore, they become immune and join the group of people whose
killing is prohibited. Moreover, they will be taken as Prisoners of War
(POWs),''® and will be the liability of the head of the Muslim state.

Responding to Some Other Critics

Serious researchers of the Islamic jus in bello may have noted one
thing — the sole authority and authentic source for many publicists is
Majid Khuddiiri who is famous for his many publications in the area of
Islamic jus ad bellum as well as jus in bello. His well-known publications
include: The Islamic law of Nations: Shaybanis Siyar,"’ which he
thought to be Shaybani’s Kitdb al-Siyar al-Saghir — the very first book
of Siyar (Islamic International Law). His lengthy introduction to this
book informs us of his ideas about many issues of the jus ad bellum and
Jus in bello. His second work is War and Peace in the Law of Islam."®
This work is concerned with our discussion of the Islamic jus in bello.
Latter authors who do not know Arabic and cannot refer to the original
books in Arabic rely on Majid Khaddiiri. Khadddiri is, therefore, regarded
by many authors as an authentic authority and probably a school of
thought more important than the four famous Sunni schools. He is relied

‘upon by researchers to understand the jus ad bellum and jus in bello

of Islam. In other words, instead of quoting Abfi Hanifah, Shaybani,
Awza‘1, Abi Yisuf, Malik or Shafi‘l, they quote Khaddiri. In Khaddiri’s
scheme of things, humanitarian principles would simply be used as tools
for conversion. For example, Islamic humanitarian law protects prisoners
of war and non-combatants: that would be for the purpose of converting
them to Islam. This is against the Qur’anic verse of non-compulsion in
religion."® According to him, the mission of jikdd is the universalization .
of Islam through violence and the establishment of an imperial world
state.'® It is indeed interesting to know the sources used by Majid
Khaddiiri to draw his conclusions. Below we will give some examples
given by Khaddiiri regarding non-combatant immunity and acts prohibited
in war. He states on page 103 of his War and Peace:

Malik in his treatment of the law of war in the Muwatta’, prohibited
only the slaying of the flock and the destruction of beehives.™
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Abu Hanifa laid down the rule that everything that the jihadists
cannot bring under their control must be destroyed, including the
houses, churches, trees, flocks and herds. Shafi‘i contended that
everything which is lifeless must be destroyed, including trees; but
animals can be slain only if the jihadists believed they would
strengthen their enemies.'*

This paragraph from his War and Peace is reproduced by James
Busuttil in his work,'” who draws his swift conclusions by saying that
virtually every adult male non-Muslim in the dar al-harb is subject to
attack and almost every property there could be destroyed.'* However,
we are more concerned with Khaddari rather than those who relied on
him. Khaddiiri in his above quote regarding Abli Hanifah has relied on
Ibn Jarir al-Tabari’s Ikhtilaf al-Fugahd' edited by Joseph Schacht.'*
On page 105 of the same book Khaddiiri goes one a step further than

Tabarl and says:

Once the unbelievers in the dar al-harb had been invited to adopt
[slam and refused to accept one of the alternatives (i.e. Islam or
the poll tax), the jihadists were allowed in principle to kill any one
of them, combatants or noncombatants, provided they were not
killed treacherously and with mutilation.'*

In his footnote he mentions that the Prophet Muhammad (&%) was
against the practice of treacherous killing and mutilation, but when the
Makkans did not respect this rule he ordered his followers to retaliate.
His sources for this information are: Abii ‘Abd Allah Muhammad b.
‘Umar al-Wigqidi (207/822)'*" and Ibn Jarir al-Tabari.'*® In other words,
Khaddiri has formulated his own rule about the conduct of war. This,
we may call, ‘the rule of absolute destruction’.'” This rule, it may be
pointed out, is his own innovation, as he could not cite any reference to
support his view and not a single reference can be found elsewhere. This
rule is against the Qur’an, the Sunnah, ljma’, giyas and the siyar
(conduct) of the Prophet (&%) and his successors in their battles with
infidels. In other words, he is very disingenuous, unreliable and opinionated.

It is interesting that some scholars give particular attention to
Khaddiri’s work who has distorted the rules of Islamic jus in bello.



Hamdard Islamicus 28 Vol. XXXIV, No. 4

Moreover, the sources of his information are not authentic as quoting
WigqidI to describe the Islamic jus in bello can never be considered as
worthy of historicism and scholarship. Another interesting thing to note
is why such scholars in general and Khaddiri in particuldr rely on the
books of Tabari and Waqidi? For example, Tabari’s Ikhtildf al-Fuqahd'
is partly published by Fredrik Kirn, who has dedicated it to his teacher
Ignaz Goldziher;'"*® whereas chapters on the conduct of war from the
original book are edited by Joseph Schacht. Both Goldziher and Schacht |
are well known for rejecting the Sunnah of the Prophet (&) as a -
source of the Islamic law."! The best known treatises on Siyar are by
the Hanafi jurists like Abli Yiisuf and Shaybani, most of them are edited
and published and Khaddiiri could have based his views on Shaybani’s
Kitab al-Siyar al-Kabir but he did not do it. The reason is not very
simple. By examining TabarT’s books one finds strange things. For example,
he cites the opinions of Malik, AbG Hanifah, Shafi‘i, Abd Thor Ibrahim
b. Khalid (d. 240/854) and other Jmdms but in between he cites Waqidi —
a person unanimously regarded by the Sunni scholars as Kadhdhdb
(lier), who is not considered trustworthy; and is known for his Shi‘i
leaning, fabricating ahddith, and distorting historical facts and so on.'2 But
is it just co-incidence that Ibn Jarir al-Tabari quotes Wiqidi or is there
another reason? The Hanbalis do not consider him trustworthy at all'®
but even Muhammad b. Ahmad al-Dhahabi (d.749/1348) agrees that
Tabarl was inclined towards the Shi‘ah [doctrine].'** ‘Allimah Tamanna
‘Imddi has documented Tabari’s Shi‘ah links in his many articles.'?
It is plain from the above discussion that many researchers quote
Khaddiiri, who relies on Tabari and who in turn takes things even from
Wigqidi. The approach of scholars who denounce hadith of the.-
Prophet (£) as untrustworthy but who accept every story of the
biographers (collectors of sirat — biography) as the very gospel of truth, .
so long as it is damaging to the Prophet () and Islam does not need
any explanation. They seem to follow a rule (if it is right to call it
one) that what is unfavourable to the Prophet (&) must be true. In
addition, ignoring Shaybani’s magnum opus study of the Siyar (Kitdb
al-Siyar al-Kabir) in this discussion by Khaddiri is not worthy of a
good historian. Persons who are not trustworthy because of their
exaggeration of early Muslim history cannot be trusted when they formulate
rules of the Islamic jus in bello. It was very unfortunate that the Sunni
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scholars ignored the field of history earlier in Islam and most of the
Muslim history that was written earlier was the work of scholars of other
schools of thought or those who were inclined to others schools of
thoyght, especially Ibn Jarir al-Tabarl, whose work is relied upon by
everyone who wanted to write about early Muslim history.

Now what about the attribution to the Hanafis regarding the
destruction of everything that the jihddists cannot “bring under their control
must be destroyed, including the houses, churches, trees, flocks and
herds,” quoted above? We have already explained that according to
Imam Shaybani ~ the disciple, who wrote the figh of Abi Hanifah that
we have today, maintains that the Muslims have the option of taking
away cows, goats and other property or leaving them behind. He never
mentioned that these can ever be destroyed. Sarakhsi added that it is
not good for the Muslim army to leave behind weapons and horses if
they brought them under their control because leaving them behind will
strengthen the enemy. As mentioned above, less care is taken by the
Imiams and followers of one school of thought while quoting the opinions
of another school of thought.

Conclusion

To wind up the foregoing the important conclusions are summarized.
The Islamic law makes a distinction between the combatants (those who
fight) and non-combatants (those who do not fight) and allows fighting
with the former and protection to the latter. The Qur’anic verse 11:190
lays down the principle of distinction because its authoritative interpretation
is that ‘those who do not fight cannot be killed’. The immunity of *protected
persons’, that is, the women, children, servants, peasants, wounded,
sick and priests who do not mix up with people, is provided for in
many ahadith. The prohibition of the killing of women, children and
servants is very strict. According to Imam Shaybani all those persons
who do not fight shall not be killed. The instructions given by Aba
Bakr (R.A.) to his dispatching army were never specific to that army.
These were not different from the instructions given by the Prophet (£5)
on many occasions before. Moreover, similar instructions were given by
other Caliphs as well. These instructions must prevail over the opinions
of any jurist and his interpretations. The use of nuclear weapons and
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WMDs is prohibited in the Islamic law, whether used for attack or in

retaliation
This discussion shows that less care is taken by the /mdm or followers

of one school of thought in transmitting the opinions of another school of
thought.* Imam Tabari has atiributed opinions to the Hanafis that they
do not subscribe to. Modern Orientalists quote Khaddtri who has taken
things from Tabari, mixes it up with his own ideas, and formulates some
distorted version of the Islamic jus in bello. Tabari in turn relies on -
some of the opinions of Waqidi who is totally unreliable. This practice
has lead to the distortion of many norms of the Islamic jus in bello.
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